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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

WILLIAM HARRIS, individually
and on behalf of all others similarly
situated,
Plaintiff,

)
)
)
)

)
)

vs.

)
)

CIRCUIT CITY STORES, INC.,

)
)
)

Defendant.

No. 07 C 2512
District Judge Guzman
Magistrate Judge Schenkier

REPORT AND RECOMMENDATION

The plaintiff, William Harris, has filed a motion for class certification (doc. # 22), pursuant
to Federal Rules of Civil Procedure 23(a) and (b)(3), individually and on behalf of all others
similarly situated, for alleged violations of the Fair and Accurate Credit Transactions Act
("FACTA") amendment to the Fair Credit Reporting Act ("FCRA"), codified as 15 U.S.C. §
1681 c(g). The FACTA amendment provides, in relevant part, that:
... no person that accepts credit cards or debit cards for the transaction of business
shall print more than the last 5 digits of the card number or the expiration date upon
any receipt provided to the cardholder at the point of the sale or transaction.
15 U.S. C. § 1681 c(g)(1). Plaintiffalleges that the defendant, Circuit City Stores, Inc. ("Circuit City"
or "defendant"), willfully violated FACTA by issuing electronic receipts that contain the last 5 digits
of a person's credit or debit card number and/or the expiration date of that card (Complaint
("Comp!.,") ~~ 4, 21,27,30)). Plaintiffalso alleges that this violation is so widespread that a class
should be certified with statutory damages as a remedy (Compi.

~~

16, 30). For the reasons that

follow, this Court respectfully reco=ends that the presiding district judge certiJY a class in this
case.

Case 1:07-cv-02512

Document 52

Filed 02/07/2008

Page 2 of 21

I.
We begin with the allegations on which plaintiff bases his request for class certification, as
well as the facts asserted by defendant in its answer and the evidence obtained by the parties during
discovery thus far. For purposes of deciding the certification question, we do not presume that all
well-pled allegations are true. Szabo v. Bridgeport Machines, Inc., 249 FJd 672

(7th

Cir. 2001).

Rather, we are instmcted to "look[] beneath the surface of [the] complaint to conduct the inquiries
identified in" Rule 23(a) and (b) "and exercise the discretion" that Rule 23 confers upon the Court.

ld. at 677.
A.

On April 19,2007, plaintiff purchased a television stand from a Circuit City "brick and
mortar" store (Comp!., ~ 11; Def.'s Ex. B, at 20:12-23,22:4-14).1 The receipt that plaintiffreceived
at tins store fully complied witll FACTA because it did not display more than tile last five digits of
plaintiffs credit card number, and it did not display his credit card expiration date (Def. 's Ex. B, at
26:17-27:10). This purchase, however, was not the end ofplaintiffs transaction with Circuit City.
Plaintiff says that in an effort to fmd a lower price for the item that he had already purchased and
carried home, he accessed Circuit City's website store from his personal home computer and bought
the same item online at a lower price (ld., at 22:4-22,23:9-24:21). Circuit City disputes this
testimony and offers records to indicate that plaintiff conducted tIns second transaction not directly
at tile online store, but instead through Circuit City's telephone call center (Def.'s, Ex. C, at ~ 5,10)
(Affidavit of Margy Hazelton). It is undisputed that, irrespective ofwhetller plaintiff initiated this

'The parties use the phrase "brick and mortar" to identi!)' physical store locations that customers may frequent
to transact business, as distinct from business that customers transact by telephone or internet.

2
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second transaction by telephone or over the internet, Circuit City's online system at
www.circuitcity.com "generated an email confirmation of the transaction" (Def.'sMem. at 1).2
To obtain a price adjustment on the original purchase, Circuit City required plaintiffto bring
a copy ofthat email to its brick and mortar store to pick up the merchandise plaintiff had purchased
online (Comp!.,

~

12; Def.'s Mem. at 3 (citing Def.'s Ex. B, at 22:4-22, 23:10-24:21)). Upon

presentation ofthe email, Circuit City refunded plaintiff$27.18 on the original purchase transaction
(Def.'s Ex. C, at

~

7). According to defendant, on April 24, 2007, several days after plaintiff

obtained credit from the brick and mortar store, Circuit City voided the second purchase, and it
credited plaintiffs credit card accmmt for the full purchase price of the second television stand he
ordered (Def.'s Ex. C, at ~~ 8-9). There is no dispute that, although the email did not display more
than the last five digits ofplaintiff s credit card number, it did display the expiration date on his card
(Def.s, Ex. B, at 33:4-11; Def.'s Ex. D). Plaintiff has not alleged any actual damage as a result of
these transactions (e.g., identity theft or compromised credit) (Comp!.

~

30).

B.
FACTA was enacted in 2003. It required that all credit card machines that were first put into
use on or after January 1, 2005, had to immediately comply with these provisions. See 15 U.S.C. §
1681c(g)(3)(B) (requiring compliance "1 year after December 4,2003"). With respect to other
machines that were in use before January 1, 2005, Section 1681c(g)(3)(A) required compliance on
or after December 4, 2006 ("3 years after December 4, 2003"). In this case, plaintiff alleges that

'The parties dispute whether this email from Circuit City was a "receipt" within the meaning of FACTA, as
plaintiff alleges (Compl., ~ I I), or instead was merely a "confirmation" of a telephone transaction that was sent to
plaintiff's personal email account, as Circuit City contends (Der.'s Mem. at 1-2). As Circuit City concedes, this dispute
creates a merits issue "to be resolved later" (Def.'s Mem. at 2). We do not find it germane to the issue of class

certification.

3
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Circuit City has failed to comply with the December 4, 2006 effective date; plaintiff asserts no
FACTA violation predating December 4, 2006 (Compl.,

~~

14, 16).

To be liable under FACTA, a party must violate the statute with respect to a "consumer."
Ehrheart v. Lifetime Brands, Inc., 498 F. Supp.2d 753,755-56 (B.D. Pa. 2007) (citing 15 U.S.C. §

1681n). A consumer who establishes a negligent violation of FACTA may recover actual damages,
as well as reasonable attorneys' fees and costs. 15 U.S.C. § 1681(0). Upon proof of a willful
violation ofFACTA, a consumer has available a broaderrange ofremedies: in addition to attorneys'
fees and costs, a consumer may recover statutory damages (not less than $100 and not more than
$1,000) in lieu of actual damages, and also may seek punitive damages. 15 U.S.C. § 1681(n). Thus,
where a plaintiff proves a willful violation, no actual damages need be proven in order to obtain
monetary relief. J In order to be willful for purposes ofl5 U.S.C. § I68In(a), a defendant's violation
must have been either knowing or reckless. See Safeco Ins. Co. OfAm. v. Burr. _

U.S. _ , 127

S.Ct. 2201, 2208-10 (2007).
Plaintiff here alleges that Circuit City "Imew or should have Imown the requirement
concerning the tnmcation of credit and debit card numbers and prohibition on printing ofexpiration
dates" (Compl., ~ 27), because the companies that sell cash registers and other devices that process
electronic payments informed defendant of FACTA, its requirements and the relevant expiration
dates (Compl.,

~

28). Plaintiff further alleges that "[m]ost other retailers" were able to bring their

machines, devices, and online sites into compliance by the required deadlines (Compl., ~ 29). Thus,
plaintiff asserts that Circuit City's failure to do so, as evidenced by the email that plaintiff received

'Where a plaintiff proves only a negligent violation, statutory damages are unavailable. We need not address
here the availability, vel 11011, of other damages - such as, nominal damages - in the absence of proof of monetary
damages.

4
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with the expiration date of his debit card on it, is evidence that "Circuit City willfully disregarded
FACTA's requirements" and "continues to print receipts in violation of FACTA" (CompI.,

~

30).

For this violation, plaintiff seeks for the class a judgment to include statutory damages, attorneys'
fees and costs, and such other relief as the Court deems proper (Id.). Defendant disputes that it has
violated FACTA, and asserts that its conduct demonstrates good faith efforts to comply with FACTA
and the absence of willful conduct (Defs.' Mem. at 2,4 (citing Ex. E,

~

8)).

ll.
To maintain a class action, plaintiff must demonstrate that he and the class he wishes to
represent meet all four requirements of Rule 23(a) and one of the requirements of Rule 23(b).

General Telephone Co. v. Falcon, 457 U.S. 147, 161 (1982); Alliance 10 End Repression v.
ROc/lford, 565 F.2d 975, 977 (7 th Cir. 1977). To satisfy Rule 23(a), plaintiffs must establish: (1)
numerosity (a class large enough to make joinder of all members impracticable); (2) commonality
(questions of law or fact common to the class); (3) typicality (named parties' claims or defenses
typical ofthe class); (4) adequacy ofrepresentation (representatives will fairly and adequately protect
the interests of the class). Patterson v. General Molars Corp., 631 F.2d 476, 481 (7tll Cir.), cert.

denied, 451 U.S. 914 (1981).4
It is well-established that the determination of class certification under Rule 23 (a) turns not

on the ultimate merits of the case, but rather on whether the party seeking certification meets its
burden of showing that all the certification requirements ofRule 23(a) are met. Falcon, 457 U.S. at

'There are two implied prerequisites to class certification that also must be satisfied prior to addressing the
issues raised by Rule 23(a). First, the class must be sufficiently defined so that the class is identifiable. Alliance /0 End
Repression V. Rochford, 565 F.2d 975, 977 (7th Cir. 1977). Second, the named representative must fall within the
proposed class. fd. The defendant does not specifically challenge whether plaintiff has satisfied these two threshold
inquiries, and we see no evidence that he has not. Thus, we need not address those implied requirements here.

5
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161. "The court maintains broad discretion to determine whether a proposed class satisfies the
requirements and should err in favor of maintaining class actions." Rahman v. Cherlof{. 244 F.R.D.
443,447 (N.D. Ill. 2007) (Guzman, D.J.).
Once a plaintiff satisfies the requirements of Rule 23(a), he must satisfy one of the three
subparts in Rule 23(b). In tllls case, plaintiff seeks to maintain a class under Rule 23(b)(3).
Rule 23(b)(3) delineates two requirements: (1) "that the questions oflaw or fact common to the
members of the class predominate over any questions affecting only individual members," and (2)
"that a class action is superior to otller available methods for the fair and efficient adjudication of
the controversy." Fed.R.Civ.P.

~

23(b)(3). The predominance factor requires consideration of the

substantive elements ofthe plaintiff's cause of action, tlle proof necessary for tlle various elements,
and tlle manageability of the trial on these issues. If individual issues predominate, tllen class
certification is usually not a superior method for resolving tlle controversy, since management of
such issues by a court will not be efficient. Szabo. 249 F.3d at 675.
The Seventh Circuit has directed tllat, "[b]efore deciding whether to allow a case to proceed
as a class action, ... a judge should mal(e whatever factual and legal inquiries are necessary under
Rule 23." Szabo, 249 FJd at 676. When, as here, plaintiffs seek certification under Rule 23(b)(3),
we must "mal(e a preliminary inquiry into tlle merits" of the claims, to decide whetller "the
difficulties likely to be encOLmtered in tlle management of the class action" preclude certification.

Id. As this Court previously stated:
We do not believe tlmt Szabo directs district courts to decide class certification
questions based on a preliminary assessment oftlle ultimate merits oftlle plaintiffs'
claims: to base class certification on a prediction of who will win the case would be
at odds witllEisen [v. Carlisle & Jacquelin, 417 U.S. 156 (1974)]. In our view, the
"preliminary inquiry into the merits" discussed in Szabo is a more linlited one tllat

6
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has as its focus not the substantive strength or weakness ofthe plaintiffs' claims, but
rather whether the path that will need to be taken to decide the merits renders the case
suitable for class treatment. It is in this limited sense that the Court assesses the
"merits" of plaintiffs' allegations in considering the class certification motion.
Humphrey v. Inat'! Paper, No. 02 C 4147, 2003 WL 22111093, *3 (N.D. Ill., Sept. 11,2003)

(discussing Szabo, 249 F.3d at 675). See also Murrayv. Am. Mortg. Banc, Inc., No. 03 C 5811, 03
C 6186, 2005 WL 1323364 (N.D. Ill., May 5, 2005) (Report and Recommendation adopted,
modifications not relevant, by 2006 WL 1647531 (N.D. Ill., hme 5, 2006)(Guzman, D.J.)).
III.

We begin with an analysis of plaintiff's proposed class definition. The plaintiff asks the
Court to certify the following class:
[A]ll consumers with Illinois addresses to whom Circuit City Stores, Inc., provided
an electronically printed receipt at the point of sale or transaction, in a transaction
occurring after December 4, 2006, which receipt displays either (a) more than the last
five digits ofthe person['s] credit card or debit card number, and/or (b) the expiration
date of the person's credit or debit card.
(pI.'s Mot., at I). The Court is not required to view plaintiff's proposed class definition as a take
it or leave it proposition. Rather, "[t]he Court ... retains broad power to modifY the definition of
a proposed class if it believes that the proposed definition is inadequate." Wallace v. Chicago
Housing Authority, 224 F.R.D. 420, 423 (N.D. Ill. 2004). Defendant argues that if a class is

certified, plaintiff's proposed definition is too broad and should be modified in two respects.
First, defendant argues that plaintiff's class definition is too broad because, by defining the

class by reference to the issuance of "an electronically printed receipt at the point of sale or
transaction," it sweeps in all transactions that have occurred at any Circuit City point of sale,
including those at brick and mortar stores (Def.'s Mem. at 2-3). Defendant asserts - without

7
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contradiction by plaintiff-that there is no evidence that any Circuit City brick and mortar store has
issued an electronically printed receipt that violates FACTA (Def.'s Mem. at 2,12, n.5).
We agree that in this respect, the class definition that plaintiff proposes is too broad.
Consumers who received receipts from brick and mortar stores are a distinct group from those who
received receipts online. Including those who received receipts from brick and mortar stores would
greatly expand the number ofputative class members. A class definition that would greatly expand
the number of people who might be part of the class must have some factual basis to support it.
Here, there is none. Thus, the class definition should be modified to eliminate receipts issued by
brick and mortar stores.

Second, defendant also contends that tile class definition is too broad because it seeks to
include a group of people whose "Circuit City receipts contained more than the last five digits of a
credit/debit card number, even though plaintiffs email confirmation did not reveal more than the
last four digits of his card number" (Def.'s Mem. at 12). We reject tllis argument. This portion of
the proposed class definition would not expand tile number of putative class members, since the
potential universe of class members would be linlited to those persons in Illinois who, during tile
applicable time period, received an electronically printed receipt for a transaction occurring other
than at a brick and mortar store. We see no vice in plaintiff asserting alternative grounds for tllose
receipts violating FACTA: the failure to tnmcate credit card numbers to show only the last four
digits, or (as plaintiff asserts in his transaction) the failure to redact the expiration date.
Based on tile foregoing analysis, the Court recommends tllat the class definition read as
follows:

8
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All consumers with Illinois addresses to whom Circuit City Stores, Inc., provided an
electronically printed receipt in connection with an online or over the phone
transaction occurring after December 4,2006, which receipt displays either (a) more
than the last five digits of the person's credit card or debit card number, and/or (b)
the expiration date of the person's credit or debit card.
If at any time after discovery is completed there is still no evidence ofreceipts issued with more than
the last five digits of the credit/debit card used, then the defendant may move to amend the class
definition to "tnmcate" the class definition further. See Fed.R.Civ.P. 23(c)(I)(c) ("[a]n order lmder
Rule 23(c)(I) may be altered or amended before finaljudgment").5

IV.
With tins modified class definition in mind, we turn to tile requirements under Rule 23 for
certifYing this modified class, winch we find plaintiff has satisfied.

A.
The defendant does not challenge plaintiffs assertion that Rule 23(a)(l), requiring
numerosity, is satisfied. We therefore only briefly review the standards and evidence offered on tlris
factor.
Rule 23(a)(I) requires that the proposed class be so numerous tllatjoinder is impracticable.
Wllile there is no bright line test for lllffilerosity, courts have fOlmd tins element satisfied where the
putative class would lllunber in tile range of as few as 10 to 40, at least where the joinder of
individual plaintiffs would be impractical. See generally Humphrey, 2003 WL 22111093, *6. Here,
the complaint alleges that tile class ofpersons who may have received electronically printed receipts,
such as the email confinnation plaintiff received, numbers over 100 (Compl.,

~

16). Subsequent

'Conversely, plaintiff may seek to amend the class definition ifplaintiffdiscovers evidence that receipts issued
by the brick and mortar stores did not truncate credit card numbers or redact expiration dates.

9
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discovery has uncovered evidence of as many as 110,000 persons in the putative class (pI.'s Reply
Mem. at 8). Rule 23(a)(I) is therefore satisfied. 6

B.
Rule 23(a)(2) requires plaintiff to prove the existence of questions ofJaw or fact common
to the proposed class. "A common nucleus of operative fact is usually enough to satisfy the
commonality requirement." Rosario v. Livaditis, 963 F.2d 1013, 1018 (7 th Cir. 1992). Thus, "some
factual variation among the class grievances will not defeat a class action." Id. at 1017. This is true,
even though the nature and amount of damages may differ among the class members, so long as
those individual issues are manageable through bifurcated hearings or some other mechanism that
allows the common issues to be adjudicated together. Heas/ie, 125 F.R.D. at 678-79. See also

Murray, 2005 WL 1323364, at * 5.
In this case, plaintiffalleges that the common questions among the proposed class members
are: (I) whether defendant had a practice of providing cllstomers with a sales or transaction receipt
on which defendant printed more than the last five digits ofthe credit card or debit card and/or the
expiration date ofthe credit card or debit card; (2) whether defendant thereby violated FACTA; and
(3) whether defendant's conduct was willful (CompI., ~18(a)-(c); PI.'sMem. at 7). Defendantargues
that commonality is not met for several reasons: (1) some of the 110,000 plltative class members
may have suffered actual damage (e.g., identity theft), whereas others -like Mr. Harris - did not;
(2) some may have purchased merchandise for commercial use and thus are not "consumers" for

'Circuit City has offered evidence (not contested by plaintiff) that as ofMay 2007, Circuit City adopted a policy
oftruncating credit card numbers and redacting expiration dates in all email "receipts" (without conceding thatplaintiffs
email here was a receipt or that defendant's prior conduct violated FACTA) (Def.'s Ex. E atNo. 8). Thus, the putative
class size should not grow during the pendency ofthis suit.

10
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whom FACTA's requirements apply; (3) not all putative class members visited a Circuit City store
following their online transaction; and (4) not all class members printed their email confirmation
containing their credit/debit card expiration date (Def.'s Mem. at 9).
We do not find defendant's arguments persuasive. The class definition (and plaintiff's theory
of this case) is centered on defendant's standardized conduct: the failure to truncate credit card
numbers and/or redact expiration date on receipts issued after December 4, 2006. That conduct is
the same, as is the violation alleged, with respect to all members of the proposed class. The law
makes clear that commonality is not defeated by the kind of minor variations defendant cites here
concerning the details of plaintiff's transaction (e.g., the fact that he purchased the merchandise
twice, once at a brick and mortar store and then "online" for the purpose of obtaining a price
adjustment and a credit at the store; or the fact that plaintiffs "receipt" contains the card's expiration
date rather than more than the last 5 digits oflus card number).
Nor is the argument that some of the 110,000 putative class members may have been
commercial and not consumer purchasers a persuasive argument against a fmding of commonality.
Circuit City has offered this argument as a theoretical possibility, without suggesting even in broad
terms how many commercial purchasers may exist among the 110,000 putative class members. We
are skeptical that the number is great, relative to overall putative class size. In any event, tlus issue
- should defendant wish to pursue it - goes to the issue of the right of putative class members to
participate in any class recovery if one is achieved. The issue does not go to the threshold question
of whether a class should be certified at all. Even if some putative class members fall outside the
class because they are not consumers under the statute, many others will not be excluded on that

11
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This argument does not render class treatment of this case

inappropriate.?
Finally, as the case law cited above establishes, the fact that plaintiff claims statutory
danlages, while other individuals may have actual damage claims, does not defeat certification.
Heastie, 125 F.R.D. at 678-79. Here,plaintiffhere seeks certification ofaclass under Rule 23(b)(3).

If some persons who fall within the proposed class definition wish to pursue a separate claim for
actual damages, they are free to opt out of the class. See Murray v. GMAC Mort. Corp., 434 F.3d
948, 953 (7 th Cir. 2006).

c.
Rule 23(a)(3) requires a plaintiff to show that "the claims or defenses of the representative
parties are typical of the claims or defenses of the class." A claim is typical "if it arises from the
same event or practice or course of conduct that gives rise to the claims of other class members and
his or her claims are the same legal theory." De La Fuente v. Stokely-Van Camp, Inc., 713 F.2d 225,
232 (7 'h Cir. 1983) (internal quotations omitted). The typicality prong "may be satisfied even ifthere
are factual distinctions between the claims of the named plaintiffs and those of the other class
members." Id. The key to typicality is based on the relationship between the class representative and
the class members: that is, whether the named plaintiff's interests are aligned with those of the
proposed class in such a way that the representative, in pursuing his own claims, will also advance
the interests of the class. GUillOly v. American Tobacco Co., No. 97 C 8641, 2001 WL 290603,

*

3 (N.D. Ill., March 20, 2001). As defendant acknowledges, the commonality and typicality inquiries

'Moreover, we note that plaintiff asserts that any putative class member who made a purchase on a business
credit card, but was personally responsible for the payment obligation, still qualifies as a consumer and thus would not
be excluded from class membership (Pl.'s Reply Mem. at 3). We need not resolve that issue now.

12
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"tend to merge" (Def.'s Mem. at 9). Thus, when the commonality prong is satisfied under Rule
23(a)(2), the typicality prong of Rule 23(a)(3) generally follows suit. Franklin v. City ofChicago,
102 F.R.D. 944,949 (N.D.Ill. 1984); Patrykus v. Gomilla, 121 F.R.D. 357, 361 (N.D. Ill. 1988).
TIns case is no exception. The defendant makes the same arguments to defeat typicality as
they make to defeat commonality; those arguments fail for typicality as they did for commonality.
We find that the typicality prong of Rule 23(a)(3) has been satisfied by plaintiff in tins case.
D.

Rule 23(a)(4) requires "adequacy of representation." To be an adequate representative ofa
class, a plaintiff must have a sufficient stake in the outcome to ensure zealous advocacy and must
not have antagonistic or conflicting claims witIl otIler class members; moreover, counsel for the
named plaintiff must be experienced, qualified, and generally able to conduct tile litigation. Retired
Chicago Police Assoc. v. City ofChicago, 7 FJd 584, 594 (7 th Cir. 1993). The class representative

must also have the same interest as the otIler class members in establishing tile claims alleged against
the defendant in tins case. Hoffinan v. Grossinger Motor Corp., No. 96 C 5362, 1999 WL 184179,
at * 5 (N.D. Ill., March 29, 1999).
The defendant raises several argunlents with regard to this requirement, wInch are directed
solely to the plaintiffs adequacy and not to tImt of class cOlillsel. First, tile defendant asserts that
Circuit's City's records conflict WitIl plaintiffs testimony, and show that the confirmation email he
received was part of a telephone transaction and not an online order. Thus, according to defendant,
plaintiff "never made an online transaction and the fact that Ins telephonic transaction ... serves as
the basis for his action ... renders him inadequate to represent tile putative class" (Def. 's Mem. at

13
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11). Second, defendant argues that plaintiff cannot represent those who made a purchase online to

be shipped or picked up from a Circuit City store (Id. at 12).
We do not find these arguments sufficient to render plaintiff an inadequate representative.
Plaintiff has precisely the same interest as the class members: namely, to establish liability for
disclosing information on the email that plaintiff says FACTA required Circuit City to tnmcate or
redact. To the extent that plaintiffs testinlony conflicts with Circuit City's records, that conflict
represents a question of fact that we cannot resolve on a certification motion. Although we must
probe beneath the surface of the complaint and look squarely at the merits to determine whether
certification is, in fact, the best choice in tlus case, we are not authorized to resolve fact disputes tllat
do not bear directly upon the certification determination before us. See, e.g., Hnof v. Willis Group
Holdings Ltd., 241 F.R.D. 204,211 (S.D.N.Y. 2007). Whether the second transaction was initiated

by phone or email, tllere is no dispute that Circuit City sent plaintiff an email witll the credit card
expiration date, wluch plaintiffthen printed and used to complete a transaction at a brick and mortar
store. Thus, tile credibility dispute raised by Circuit City does not affect the class issues. We find
that plaintiff is an adequate class representative.

v.
We now turn to tlle question of whether the plaintiff has satisfied Rule 23(b)(3). As stated
above, Rule 23(b)(3) permits class certification based on two findings: predominance of common
questions over individual ones and superiority of the class action mechanism. The predominance
requirement of Rule 23(b)(3) goes hand in hand with the commonality requirement of Rule 23(a),
because commonality is a factor in both tlle Rule 23(a)(2) and Rule 23(b)(3) analysis.

Both

requirements are usually satisfied when tllere is standardized conduct by a defendant toward members
14
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of the proposed class, and a common nucleus of operative facts is present. Franklin v. City of
Chicago, 102 F.R.D. 944, 949 (N.D. Ill. 1984); PatlJlkus v. Gomilla, 121 F.R.D. 357, 361 (N.D. Ill.

1988). Class certification is usually considered a superior method of adjudicating claims involving
standardized conduct, even ifthere are individual issues that exist among class members on questions
such as damages, so long as those individual issues are manageable through bifurcated hearings or
some other mechanism that allows the common issues to be adjudicated together. See Murray v. Am.
Mor/g. Bane, 2005 WL 1323364, at * 5; Haroco v. American Nat'[ Bank, 121 F.R.D. 664, 669 (N.D.

Ill. 1988); Heastie, 125 F.R.D. at 677.
A.

The same considerations that led us to conclude that the commonality requirement of Rule
23 (a)(2) has been satisfied likewise persuade us that the predominance requirement ofRule 23 (b )(3)
also has been met. The "common questions" identified by plaintiff are the same as the "predominate
questions" (PI. 's Mem. at 7). And, the evidence regarding predominance is the same as that offered
for commonality: the alleged standardized conduct of defendant in failing to truncate credit or debit
card numbers and/or to redact the expiration dates of cards.
Defendant's arguments in opposing a finding of predominance are essentially the same as
well. Defendant argues that Rule 23(b)(3) certification is improper because individual fact questions
predominate about which putative class members are "consumers" (Def.' s Mem. at 5-6). We fmd that
argument no more persuasive on the question of predominance than we did on the question of
commonality.

15
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B.
The next question is whether a class action is superior to other available methods of
adjudication. With respect to this question, Rule 23(b)(3) instructs us to consider the following
factors: (a) the interest ofthe members in the class individually controlling the prosecution or defense
of separate actions; (b) the extent and nature of any litigation concerning the controversy already
commenced by or against the members of the class; (c) the desirability or undesirability of
concentrating the litigation of the claims in a particular forum; and (d) the difficulties likely to be
encountered in the management of a class action.

In this case, each of those factors support certification. The defendant focuses its argument
on the last factor, the presumed difficulty of managing this case as a class action. Nowhere in their
brief is there an argument that any ofthe first three factors are present here. We therefore tum to the
last factor.
Defendant first contends that "[t]he issue of whether a transaction involves a consumer will
not be apparent from a list identifying the number oftransactions or even from the email confirmation
itself so that each transaction will require a specific and detailed, individualized factual inquiry to
determine whether a consumer was involved and there may be liability" (Def.'s Mem. at 7). In other
words, defendants contend that there is no judicial economy to be gained by class treatment of this
case (Id.). We disagree. Class treatment is the superior method for adjudicating the single act of
conduct at issue in this case: whether defendant issued electronic receipts that violate FACTA to
consumers during the relevant time period and did so willfully. Anyone with an actual damage claim
who does not wish to remain in the class can opt out of a Rule 23(b)(3) class. Any issues about
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whether putative class members are not consumers and thus not proper class members can be
addressed through a separate mechanism if class liability is first established.
The defendant's second argument regarding superiority is that "class certification would create
the threat of a blackmail settlement" (Def.'s Mem. at 7-8). The Seventh Circuit has observed that
"blackmail settlements" can arise in situations where there is "a small probability of an immense
judgment in a class action." In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1298 (7 th Cir. 1995). As
indicated, FACTA provides for the recovery ofstatutory damages between $100 and $1000 on proof
of a willful violation. Circuit City has done the math, and it has come up with the following potential
scenario:
FACTA became effective on December 4,2006, during the holiday shopping season.
Between December 4, 2006, and May 8, 2007, Circuit City had approximately
100,000 transactions at its online store. Assuming that each customer was a consumer
within the meaning of the FCRA, Circuit City could face liability of approximately
$10,000,000 to $100,000,000, simply for sending confirmation emails containing
credit/debit card expiration dates. The potentially crippling statutory damages would
create tmbearable pressure on Circuit City to settle this lawsuit.
(Def.'s Mem. at 7). Defendant says that class certification would subject it to "the risk of a minous
judgment" and "may leave Circuit City with little choice but settlement, regardless ofthe merits of
[p]Iaintiff's claim" (Id. at 7).
We have reviewed the decision in Rhone-Poulenc, and we find it distinguishable from this
case. In the Rhone-Poulcnc case, the Seventh Circuit was dealing with a situation where: (1) evidence
of individual test cases showed that there was a "demonstrated great likelihood that the plaintiffs'
claims, despite their hmnan appeal, lack[ed] legal merit"; and (2) individual suits were not
"infeasible" because the claim of each class member was not "tiny relative to the expense of
litigation," id. at 1299, and many class members had large claims for actual damages. Here, by
17
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contrast, the evidence does not show a "great likelihood" that plaintiffs claim lacks merit. There also
is no evidence that the damages claim of each class member, individually, would be large enough to
sustain individual actions. Rather, for those potential members of the class like plaintiff, there are
no actual damages and the recovery would be "tiny relative to the expense of litigation" on an
individual basis. Thus, we find the holding in Rhone-Poulenc inopposite to tills case,
Moreover, the Seventh Circuit has more recently found that Rule 23(b)(3) "was designed for
situations such as tllis." Murray, 434 F.3d at 953. In Murray, the Seventh Circuit stated iliat where
"the potential recovery is too slight to support individual suits, but injury is substantial in the
aggregate[,]" then class certification is the superior metilOd of adjudication. Id. at 953. Defendant
"acknowledges" that the Seventll Circuit's decision in Murray "may appear to rej ectthe argument that
the potential damages should be considered in determining whether class certification is appropriate"
(Def.'s Mem. at 8). Defendant attempts to distinguish Murray on its facts from iliis case on two
grounds: (1) that tile defendant in Murray sought "pecuniary gain from [tile] conduct allegedly
violative ofthe statute" (Def.' s Mem, at 8), but here tllere is evidence tllat Circuit City did not benefit
from tile alleged violation and actually acted in good faith by trying to elinllnate the alleged violation
prior to the conUl1encement of the lawsuit (id.); and (2) iliat here, tmlike in Murray, there would be
no "societal gain" from certification where the risk of a large judgment would be too high for
defendants to attempt to litigate (Id,). We do not think tllese two distinctions mal(e a difference in
tIllS case, for three reasons.

First, defendant says tlmt since it now indisputably is in compliance with FACTA, there is no
need for class certification, Perhaps that argument would have some force if tile class sought
injunctive relief under Rule 23(b)(2). But, here, plaintiff seeks only damages under Rule 23(b)(3),
18
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Second, defendant says it did not benefit from the alleged violation. But, FACTA is not designed to
prevent the seller from getting a benefit. Rather, it seeks to protect the consumer from a detriment:
exposure to the risk of identity theft. Financial Data Protection Act of2006 House Report No.1 09454(1), § (b)(1) (May 4, 2004) ("(b) Findings. - The Congress finds as follows: (1) Protecting the
security of sensitive information relating to consumers is important to limiting account fraud and
identity theft"). Moreover, defendant ignores the societal benefit it may achieve from class treatment:
if defendant is correct on liability, then that determination will be binding on all class members, and
defendant will not have to worry about others bringing tIlls claim in Illinois. Third, we find that there
is "societal gain" in using the most efficient mechanism for determining liability in a case where the
individual stakes are likely too small to support individual suits.
We cannot say whether a judgment from $10 nlillion to $100 nlillion would inflict
"irreparable" harm on Circuit City. Circuit City has not disclosed whether tillS claim is insured, or
if not, how a judgment ofthe anlount claimed would compare to its net worth. That said, we cannot
base the certification decision solely on tile impact it might have on a party that has potentially
violated FACTA. The statute does not create an "irreparable harm" exception, which would allow
Circuit City to escape tile consequences of any willful conduct. Moreover, a negligent violation of
the statute will not subject Circuit City to tile kind of damages it claims are irreparable.'

'We note that defendant attempts to have it both ways on this point. On the one hand, for purposes of the
"blackmail settlement" argument, Circuit City says that the stakes of a judgment on liability are too high if the class is
certified (Der.'s Mem. at 7). For those high stakes to kick in, there would have to be a finding of willfulness on the
merits. See 15 U.S.C. § 1681 n (only willful violations are entitled to statutory and punitive damages). Thus, for
purposes ofthis argument, defendant assumes thatthere is a risk ofsuch a finding if we certi!)' the class, a risk sufficient
to blackmail it into settlement. On the other hand, defendant argues thatthere is no evidence of willfulness and thus this
case should not be certified as a class (Def.'s Mem. at 2). If defendant truly believes there is no evidence ofwillfulness,
then there is nothing with which to blackmail it. See 15 U.S.C. § 16810 (negligent violations are only compensable with
actual damages, plus fees and costs). But, if there is some evidence of willfulness, then why should defendant be
protected from the consequences of that by a denial of certification?
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VI.
The last question we address is the appointment ofclass counsel. Rule 23(g)(1 )(A) states that,
"a court that certifies a class must appoint class counsel." Under Rule 23(g)(I)(B), an attorney
appointed as class cOlmsel "must fairly and adequately represent the interests of the class." Rule
23 (g)(l )(C)(i) sets forth several factors listed that COlms are instructed to consider in appointing class
counsel, namely, the work counsel has done in identifYing or investigating potential claims in the
action; counsel's experience in handling class actions, other complex litigation, and claims ofthe type
asserted in the action; counsel's knowledge of the applicable law; and, the resources counsel will
commit to representing the class.
Defendant does not contest that class counsel is adequate lmder Rule 23(g). In fact, defendant
does not challenge adequacy based on the factors listed in Rule 23(g)(I)(C)(i). Exhibit 5 to the
plaintiffs motion for class certification includes an affidavit by the name partner of the firm
representing plaintiff in tlns action, Keitll J. Keogh. Based on tlle representations in tlns affidavit,
the COlm finds tlmt Rule 23 (g)(I)(B)(C)(i) has been satisfied, and we recommend tlle appointment
of Mr. Keogh, Alexander H. Burke, and the Law Offices of Keith J. Keogh. Ltd., as class counsel in
this case.
CONCLUSION
For tlle reasons stated above, tlle Court respectfully recommends tllat tlle presiding district
judge grant plaintiff's motion to certifY (doc. # 22), and certifY the following class:
All consumers with Illinois addresses to whom Circuit City Stores, Inc., provided an
electronically printed receipt in connection with an online or over the phone
transaction occurring after December 4,2006, wInch receipt displays eitller (a) more
than the last five digits ofthe person's credit card or debit card number, and/or (b) tlle
expiration date of the person's credit or debit card.
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The Court further recommends that Keith J. Keogh, Alexander H. Burke, and the Law Offices of
Keith J. Keogh, Ltd., be appointed class counsel.
Specific written objections to this report and recommendation may be served and filed within

10 business days from the date that this order is served. Fed. R. Civ. P. 72Cb). Failure to file
objections with the district court within the specified time will result in a waiver ofthe right to appeal
all findings, factual and legal, made by this Court in the report and recommendation. See Video Views,
Inc. v. Studio 21, Ltd., 797 F.2d 538, 539 (7'h Cir. 1986).
ENTER:

siiQ!~cLUnited States Magistrate Judge

Dated: February 7, 2007
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